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INTERIM ORDER 

 
July 26, 2016 Government Records Council Meeting 

 
Michael Doss 
    Complainant 
         v. 
Borogh of Bogota (Bergen) 
    Custodian of Record 

Complaint Nos. 2013-315 and 2014-152
 

 
At the July 26, 2016 public meeting, the Government Records Council (“Council”) considered 

the May 17, 2016 Supplemental, if applicable Findings and Recommendations of the Executive Director 
and all related documentation submitted by the parties.  The Council, by a majority vote, adopted the 
entirety of said findings and recommendations. The Council, therefore, finds that that these complaints be 
remanded back to the Office of Administrative Law to afford the prior Borough Administrator an 
opportunity for a hearing pursuant to the “Administrative Procedure Act,” P.L. 1968, c. 410 (C. 52:14B-1 
et seq.), and in the event the Administrative Law Judge determines that the prior Borough Administrator 
knowingly and willfully violated OPRA and unreasonably denied access under the totality of the 
circumstances, to impose a civil penalty pursuant to N.J.S.A. 47:1A-11. Also, in the event the 
Administrative Law Judge determines the Complainant is a prevailing party pursuant to N.J.S.A. 47:1A-
6, to award a reasonable attorney’s fee if said fee has not already been paid.  
 
Interim Order Rendered by the 
Government Records Council  
On The 27th Day of July, 2016 
 
Robin Berg Tabakin, Esq., Chair 
Government Records Council  
 
I attest the foregoing is a true and accurate record of the Government Records Council.  
 
Steven Ritardi, Esq., Secretary 
Government Records Council   
 
Decision Distribution Date:  July 27, 2016 
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STATE OF NEW JERSEY 
GOVERNMENT RECORDS COUNCIL 

 
Supplemental Findings and Recommendations of the Executive Director 

July 26, 2016 Council Meeting 
 
Michael Doss1                     GRC Complaint No. 2013-315 

Complainant               GRC Complaint No. 2014-152 
          (Consolidated) 
 v. 
 
Borough of Bogota (Bergen)2 

Custodial Agency 
 
GRC Complaint No. 2013-315 
 
Records Relevant to Complaint:  See Exhibit A 
 
Custodian of Record: Frances Garlicki, Clerk 
Requests Received by Custodian:   Responses Made by Custodian: 
September 5, 2013    No written response on file 
September 10, 2013    No written response on file 
September 18, 2013    No written response on file 
September 30, 2013    October 2, 2013 extended to October 17, 2013 
October 4, 2013     October 7, 2013 extended to October 21, 2013 
GRC Complaint Received: October 22, 2013 
 
GRC Complaint No. 2014-152 
 
Records Relevant to Complaint:  See Exhibit B 
 
Custodian of Record: Frances Garlicki, Clerk 
Requests Received by Custodian: December 13, 2013 and February 28, 2014  
Responses Made by Custodian: None        
GRC Complaint Received: March 28, 2014 
          

Background 
 
July 29, 2014 Council Meeting: 
 

At its July 29, 2014 public meeting, the Government Records Council (“Council”) 
considered the July 22, 2014 Findings and Recommendations of the Executive Director and all 
related documentation submitted by the parties for both complaints. The Council voted 
unanimously to adopt the entirety of said findings and recommendations. The Council, therefore, 
                                                 
1 Represented by Walter M. Luers, Esq. (Clinton, NJ).  
2 Represented by Craig P. Bossong, Esq., of Florio Perrucci Steinhardt & Fader (Rochelle Park, NJ). 
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found that based on the inadequate evidence in these matters, the GRC is unable to determine 
whether or not the Custodian unlawfully denied access to the requested records.  Therefore, these 
complaints should be referred to the Office of Administrative Law for a hearing to resolve the 
facts. Also, these complaints should be referred to the Office of Administrative Law for 
determination of whether the Custodian or any other Borough official knowingly and willfully 
violated OPRA and unreasonably denied access under the totality of the circumstances. 
 
Procedural History: 

 
On February 9, 2015, the complaints were sent to the Office of Administrative Law 

(“OAL”) as separate matters.  Administrative Law Judge (“ALJ”) Leland S. McGee consolidated 
the complaints by Order dated March 3, 2016. 

 
On March 7, 2016, the ALJ issued an Initial Decision.  After stating that the Respondent 

admitted culpability, the ALJ concluded that “a penalty of $1,000 should be imposed for the first 
offense of knowingly and willfully denying Petitioner of access [sic] to the public records that 
are the subject matter of these GRC complaints.”  The ALJ then ordered that “a penalty in the 
amount of $1,000 be imposed against Respondent for the first offense. I further ORDER 
Respondent to pay reasonable attorney’s fees to Petitioner’s counsel.” Attached to the Initial 
Decision and made a part thereof is a Joint Stipulation of Facts executed by the Complainant’s 
Counsel and the Custodian’s Counsel.3  The ALJ adopted the Joint Stipulation of Facts as his 
sole and complete finding of facts in the case. The Joint Stipulation of Facts provides as follows: 

 
1. The Borough of Bogota, through the prior Borough Administrator, knowingly and 

willfully denied the Petitioner access to the public records that are the subject matter 
of these GRC complaints; 
 

2. Pursuant to N.J.S.A. 47:1A-11, a penalty as determined by this Court and consistent 
therein shall be paid;4 

 
3. Pursuant to N.J.S.A. 47:1A-6, the Borough shall pay reasonable attorney’s fees to 

Petitioner’s Counsel. 
 
As a part of the LEGAL ANALYSIS AND CONCLUSIONS OF LAW, the ALJ 

stated: “This penalty shall be collected and enforced in proceedings in accordance with the 
‘Penalty Enforcement Law of 1999,’ P.L. 1999, c. 274 (C. 2A:58-10 et seq.), and the rules of 
court governing actions for the collection of civil penalties.”  

 
On March 21, 2016, the Complainant’s Counsel submitted to the GRC exceptions5 to the 

ALJ’s Initial Decision. Counsel asserts that on March 3, 2016, the parties entered into a 
stipulation of facts in which they stipulated that the prior Borough Administrator had knowingly 

                                                 
3 This item is appended to the Initial Decision as an exhibit marked “J-1 Joint Stipulation of Facts.” 
4 The Stipulation of Facts, signed by Counsel for both parties, does not explicitly state who should pay the penalty. 
5 In reviewing the exceptions, the GRC notes that the ALJ adopted verbatim the provisions of the Stipulation of 
Facts that Counsel signed on behalf of their respective clients. 
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and willfully violated OPRA and the Petitioner was the prevailing party entitled to reasonable 
attorney’s fees.6 

 
Counsel first argues that OPRA provides that the knowing and willful penalty is personal 

to the records custodian or other individual who violated OPRA, not the public agency.  Counsel 
cites Bart v. City of Paterson Housing Auth., GRC Complaint No. 2005-145 (May 2007), 
wherein the Council modified an administrative law judge’s decision by vacating the penalty 
against the Paterson Housing Authority and imposing it against the custodian personally.  
Counsel also cites Paff v. Borough of S. Bound Brook, GRC Complaint No. 2006-158 (May 
2007), and O’Shea v. Borough of Mount Vernon, GRC Complaint No. 2007-207 (May 2011), in 
support of his argument that a knowing and willful penalty should be assessed against an 
individual and not an agency.  The Complainant’s Counsel contends that because the ALJ 
imposed a penalty on the public entity, but not the custodian personally, that aspect of the 
decision should be vacated and the matter remanded to OAL for a due process hearing. 

 
Counsel next argues that this consolidated complaint consists of two separate courses of 

conduct; however, the ALJ only imposed one penalty.  Counsel argues that the Initial Decision 
should therefore be vacated and remanded back to OAL so multiple penalties can be imposed. 

 
On March 24, 2016, the Custodian’s Counsel submitted to the GRC a response to the 

Complainant’s exceptions. Counsel asserts that the Complainant’s Counsel wants to add another 
party as a defendant in addition to the Borough of Bogota. Counsel asserts that in the Bart and 
Paff GRC decisions cited by the Complainant’s Counsel, the caption contained the name of the 
public entity followed by “Custodian of Record.”  Counsel states that the Complainant’s Counsel 
“cut short the name of the full Defendant and concluded his case caption with the name of the 
public entity.” Counsel states that it was expressed several times during the course of the OAL 
proceedings that the “Borough of Bogota is the only Defendant” (emphasis in original).  Counsel 
further states that the individuals who were involved at the time the OPRA requests were 
submitted are no longer with the Borough.   

 
The Custodian’s Counsel also argues that the ALJ did not err by concluding that there 

was only one course of conduct and therefore that only one penalty should be imposed.  Counsel 
asserts that if the Complainant did not want the matters considered as one complaint, such an 
argument should have been raised at the time they were consolidated. 

 
On March 24, 2016, the Complainant’s Counsel submitted to the GRC a reply to the 

Custodian’s response to the Complainant’s exceptions.  Counsel takes issue with the remarks of 
the Custodian’s Counsel concerning the captioning of GRC cases.  Counsel states that in all GRC 
cases the respondent is the agency’s custodian. Counsel states that all GRC cases have the 
agency named followed by “Custodian of Record.”7   

                                                 
6 Complainant’s Counsel mentions that the issue as to whether the Complainant was entitled to attorney’s fees was 
not referred by the GRC to OAL because the Complainant retained counsel after the complaint was referred to OAL. 
7 The GRC notes that, with the exception of leaving out the date, the Complainant’s Counsel accurately captioned 
the GRC decisions cited in his exceptions. Before 2013, the GRC captioned cases by listing the complainant’s name 
followed by “Complainant” v. the agency name followed by “Custodian of Record.”  Commencing in 2013, the 
GRC changed “Custodian of Record” to “Custodial Agency,” as is the case with the instant complaints. 
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Counsel also states that he wants the record to reflect that he entered his appearance in 
these complaints on December 8, 2015.  Finally, Counsel states that he urged in numerous calls 
and communications that the former Borough Administrator should be involved in the OAL 
proceedings.  Counsel states that he even reached out to the GRC’s counsel, DAG Debra Allen, 
regarding the issue.8 

 
Analysis 

 
An administrative agency has the duty of ensuring that the administrative law judge's 

decision was based on a preponderance of the credible evidence. In re Polk License Revocation, 
90 N.J. 550, 560 (1982); Dore v. Bedminster Tp. Bd. of Ed., 185 N.J. Super. 447, 453 (App. Div. 
1982). The agency’s decision need only “demonstrate that the agency gave attentive 
consideration to the ALJ's recommendation as part of the record and [to] address itself to key 
items of evidence which were crucial to its decision.” Public Advocate Dep't v. Public Utilities 
Bd., 189 N.J. Super. 491, 506. See also St. Vincent's Hospital v. Finley, 154 N.J. Super. 24, 29-
33 (App. Div. 1977).  The ultimate determination of the agency and the ALJ’s recommendations 
must therefore be accompanied by basic findings of fact sufficient to support them. State, Dep’t 
of Health v. Tegnazian, 194 N.J. Super. 435, 442-43 (App. Div. 1984). The purpose of such 
findings “is to enable a reviewing court to conduct an intelligent review of the administrative 
decision and determine if the facts upon which the order is grounded afford a reasonable basis 
therefor.” Id. at 443. 

 
N.J.S.A. 52:14B-10(c) provides that “unless the head of the agency modifies or rejects 

the report within [45 days after receipt of the ALJ’s recommendations], the decision of the 
administrative law judge shall be deemed adopted as the final decision of the head of the 
agency.” Id. Here, the ALJ’s Initial Decision became “deemed adopted” on or about April 21, 
2016, pursuant to N.J.S.A. 52:14B-10(c).  Therein, the parties stipulated to the facts that were 
subsequently incorporated by the ALJ in the Initial Decision, and one of the facts is that “[t]he 
Borough of Bogota, through the prior Borough Administrator, knowingly and willfully 
denied…access.” 

 
The ALJ ordered the Borough of Bogota to pay a $1,000 penalty, and it was already 

found as a fact by the ALJ that the prior Borough Administrator was the person within the 
Borough who knowingly and willfully violated OPRA.  However, there is nothing in the 
evidence of record to indicate that the prior Borough Administrator was afforded a hearing 
pursuant to the “Administrative Procedure Act,” P.L. 1968, c. 410 (C. 52:14B-1 et seq.).  Such a 
hearing is necessary because the parties stipulated to the prior Administrator’s knowing and 
willful violation without the Administrator’s participation in the proceedings. Absent his 
participation, the Administrator is now subject to a penalty in the amount of $1,000, as ordered 
by the ALJ. Moreover, the ALJ stated that the penalty shall be collected and enforced in 
proceedings in accordance with the ‘Penalty Enforcement Law of 1999,’ P.L. 1999, c. 274 (C. 
2A:58-10 et seq.); however, the Administrator was not provided the opportunity to contest the 

                                                 
8 The Complainant’s Counsel submitted to the ALJ a letter dated March 3, 2016, wherein Counsel states, “we have 
reached out to DAG Debra Allen and asked for the GRC’s view or position regarding whether a municipal body, in 
contrast to an individual, can be penalized under OPRA. She responded and told me she needed to have internal 
conversations regarding that issue.” 
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parties’ stipulated statements that he knowingly and willfully violated OPRA. Therefore, because 
due process was not effectuated in these complaints, the ALJ cannot order that a penalty be 
assessed against a “public official, officer, employee or custodian” who has not participated in 
the hearing.  

 
Accordingly, these complaints must be remanded back to the Office of Administrative 

Law (“OAL”) to afford the prior Borough Administrator an opportunity for a hearing pursuant to 
the “Administrative Procedure Act,” P.L. 1968, c. 410 (C. 52:14B-1 et seq.), and in the event the 
Administrative Law Judge determines that the prior Borough Administrator knowingly and 
willfully violated OPRA and unreasonably denied access under the totality of the circumstances, 
to impose a civil penalty pursuant to N.J.S.A. 47:1A-11. Also, in the event the Administrative 
Law Judge determines the Complainant is a prevailing party pursuant to N.J.S.A. 47:1A-6, to 
award a reasonable attorney’s fee if said fee has not already been paid.  

 
Conclusions and Recommendations 

 
The Executive Director respectfully recommends the Council find that these complaints 

be remanded back to the Office of Administrative Law to afford the prior Borough Administrator 
an opportunity for a hearing pursuant to the “Administrative Procedure Act,” P.L. 1968, c. 410 
(C. 52:14B-1 et seq.), and in the event the Administrative Law Judge determines that the prior 
Borough Administrator knowingly and willfully violated OPRA and unreasonably denied access 
under the totality of the circumstances, to impose a civil penalty pursuant to N.J.S.A. 47:1A-11. 
Also, in the event the Administrative Law Judge determines the Complainant is a prevailing 
party pursuant to N.J.S.A. 47:1A-6, to award a reasonable attorney’s fee if said fee has not 
already been paid.  

 
 
Prepared By:   John E. Stewart 
 

May 17, 20169 
 

                                                 
9 This complaint was scheduled to be adjudicated by the Council on May 24, 2016, but the Council held the matter 
based on the advice of legal counsel. The complainant was subsequently scheduled to be adjudicated by the Council 
on June 28, 2016, but the complaint could not be adjudicated due to lack of a quorum. 
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INTERIM ORDER

July 29, 2014 Government Records Council Meeting

Michael Doss
Complainant

v.
Borough of Bogota (Bergen)

Custodian of Record

Complaint No. 2014-152

At the July 29, 2014 public meeting, the Government Records Council (“Council”)
considered the July 22, 2014 Findings and Recommendations of the Executive Director and all
related documentation submitted by the parties. The Council voted unanimously to adopt the
entirety of said findings and recommendations. The Council, therefore, finds that based on the
inadequate evidence in this matter; the GRC is unable to determine whether or not the original
Custodian unlawfully denied access to the requested records. Therefore, this complaint should
be referred to the Office of Administrative Law for a hearing to resolve the facts. Also, this
complaint should be referred to the Office of Administrative Law for determination of whether
the Custodian or any other Borough official knowingly and willfully violated OPRA and
unreasonably denied access under the totality of the circumstances.

Interim Order Rendered by the
Government Records Council
On The 29th Day of July, 2014

Robin Berg Tabakin, Esq., Chair
Government Records Council

I attest the foregoing is a true and accurate record of the Government Records Council.

Steven Ritardi, Esq., Secretary
Government Records Council

Decision Distribution Date: July 30, 2014
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STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Findings and Recommendations of the Executive Director
July 29, 2014 Council Meeting

Michael Doss1 GRC Complaint No. 2014-152
Complainant

v.

Borough of Bogota (Bergen)2

Custodial Agency

Records Relevant to Complaint: See Exhibit A

Custodian of Record: Frances Garlicki, Clerk
Requests Received by Custodian: December 13, 2013 and February 28, 2014
Responses Made by Custodian: None
GRC Complaint Received: March 28, 2014

Background3

Request and Response:

On December 13, 2013 and February 28, 2014, the Complainant submitted Open Public
Records Act (“OPRA”) requests to the Custodian seeking the above-mentioned records. The
Complainant states that his requests were denied; the Complainant also states that his requests
“were not completely fulfilled.” There is nothing in the evidence of record to indicate the
Custodian responded to the Complainant’s requests.

Denial of Access Complaint:

On March 28, 2014, the Complainant filed a Denial of Access Complaint with the
Government Records Council (“GRC”). The Complainant asserts that he filed OPRA requests on
December 13, 2013 and February 28, 2014. The Complainant states on page 2 of the complaint
that he did not receive a reply to his requests. Subsequently, the Complainant states that the
requests “were not completely fulfilled.” The Complainant states that the responses he did
receive:

 Contained misinformation and inconsistencies.

1 No legal representation listed on record.
2 No legal representation listed on record.
3 The parties may have submitted additional correspondence or made additional statements/assertions in the
submissions identified herein. However, the Council includes in the Findings and Recommendations of the
Executive Director the submissions necessary and relevant for the adjudication of this complaint.
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 Contained inaccurate and/or missing information.
 Provided false reasons for denying access to the records.
 Were subjected to repeated delays.
 Were handled in an unprofessional manner and that there was “[c]omplete…disregard by

Mayor Jackson for providing any OPRA requested information.”

The Complainant states that there were “…efforts by the borough officials to conceal public
records…” and a “…possible cover-up.”

Statement of Information:

On April 16, 2014, the GRC sent the Custodian a request for the Statement of
Information (“SOI”). The Custodian failed to submit the SOI to the GRC.

Analysis

OPRA provides that government records made, maintained, kept on file, or received by a
public agency in the course of its official business are subject to public access unless otherwise
exempt. N.J.S.A. 47:1A-1.1. A custodian must release all records responsive to an OPRA request
“with certain exceptions.” N.J.S.A. 47:1A-1. Additionally, OPRA places the burden on a
custodian to prove that a denial of access to records is lawful pursuant to N.J.S.A. 47:1A-6.

Here, the Complainant submitted conflicting allegations in the Denial of Access
Complaint. The Complainant first stated that he was denied access to the requested records, and
then he subsequently stated his requests were not completely fulfilled, but he did not identify
which of the requested records were denied and which were not completely fulfilled. The
Complainant also failed to attach to the complaint any correspondence between the Complainant
and the Custodian that concerned portions of the OPRA request that were denied, as instructed in
paragraph 5 of the complaint. The Custodian failed to submit the SOI to the GRC as requested;
therefore, the GRC lacked any input whatsoever from the custodial agency.

Accordingly, based on the inadequate evidence in this matter, the GRC is unable to
determine whether or not the Custodian unlawfully denied access to the requested records.
Therefore, this complaint should be referred to the Office of Administrative Law for a hearing to
resolve the facts. Also, this complaint should be referred to the Office of Administrative Law for
determination of whether the Custodian or any other Borough official knowingly and willfully
violated OPRA and unreasonably denied access under the totality of the circumstances.

Conclusions and Recommendations

The Executive Director respectfully recommends the Council find that based on the
inadequate evidence in this matter; the GRC is unable to determine whether or not the original
Custodian unlawfully denied access to the requested records. Therefore, this complaint should
be referred to the Office of Administrative Law for a hearing to resolve the facts. Also, this
complaint should be referred to the Office of Administrative Law for determination of whether
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the Custodian or any other Borough official knowingly and willfully violated OPRA and
unreasonably denied access under the totality of the circumstances.

Prepared By: John E. Stewart, Esq.

Approved By: Dawn R. SanFilippo, Esq.
Senior Counsel

July 22, 2013












































































































